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CHAPTER 455—S.F.No. 2078

An act relating to insurance; providing for government immunity; requiring certain
annual reports of property and casualty insurers; prohibiting certain tying arrangements;
providing for remitting of certain premiums; providing deposit requirements for domestic
companies; extending certain filing, approval, and disapproval dates; creating a joint underw-
riting association; requiring participation by insurers; broadening fair plan coverage; regulat-
ing rates, forms and cancellations; regulating medical malpractice insurance to health care
providers who are unable to obtain the coverage in the voluntary market; regulating malprac-
tice actions against health care providers; providing certification of expert review and the
waiver of privilege by health care providers; requiring disclosure of experts; revising the
statute of limitations for medical malpractice claims by minors; regulating claims for puni-
tive damages; changing the collateral source rule; providing for discount of future damages;
regulating civil actions; limiting intangible loss; amending Minnesota Statutes 1984, sections
604,06, by adding a subdivision; 604.13, by adding a subdivision; 604.25; 624.02, subdivi-
sions 2 and 3; 62B.07, subdivisions 2 and 3; 62C.14, subdivision 10; 62E.14, by adding a
subdivision; 62F.01; 62F.02, subdivision 1; 62F.03, subdivision 2; 62F.04, by adding a subdi-
vision; 62G.16, subdivision 9; 654.32; 654.33; 65A.34, subdivision 1; 65A4.35, subdivisions 1
and 2; 65A4.37; 65B.13; 65B.47, subdivision 1; 704.04, subdivision 2; 70A4.06, subdivisions 1
and 2; 704.08, by adding a subdivision; 704.10; 704.11; 724.13, subdivision I; 245.814;
398A.04, subdivision 6; 465.72; 466.01, subdivision 1; 466.03, subdivision 4, and by adding
subdivisions; 466.05; 466.07, by adding a subdivision; 471.982, subdivision 3; 541.051; 541.15;
549.09, subdivision 1; 549.21; 595.02, by adding a subdivision; 604.02, subdivision 1, and by
adding a subdivision; Minnesota Statutes 1985 Supplement, sections 3.736, subdivisions 1
and 3; 60A.10, subdivision I; and 62B.05; proposing coding for new law in Minnesota
Statutes, chapters 16B; 604; 65B; 145; 317; 466; 541, 548; 549; and 604; proposing coding for-
new law as Minnesota Statutes, chapter 62I; repealing Minnesota Statutes 1984, section
704.06, subdivision 4.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:

Section 1. Minnesota Statutes 1985 Supplement, section 3.736, subdivision
1, is amended to read:

Subdivision 1. GENERAL RULE. The state will pay compensation for
injury to or loss of property or personal injury or death caused by an act or
omission of any employee of the state while acting within the scope of his office
or employment or peace officer who is not acting on behalf of a private employer
and who is acting in good faith pursuant to section 629.40, subdivision 3, under
circumstances where the state, if a private person, would be liable to the claim-
ant, whether arising out of a governmental or proprietary function. Nothing in
this section waives the defense of judicial or legislative immunity except to the
extent provided in subdivision 8.

Sec. 2. Minnesota Statutes 1985 Supplement, section 3.736, subdivision 3,
is amended to read:

Subd. 3. EXCLUSIONS. Without intent to preclude the courts from finding
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additional cases where the state and its employees should not, in equity and
good conscience, pay compensation for personal injuries or property losses, the
legislature declares that the state and its employees are not liable for the follow-
ing losses:

(a) Any loss caused by an act or omission of a state employee exercising due
care in the execution of a valid or invalid statute or regulation;

(b) Any loss caused by the performance or failure to perform a discretionary
duty, whether or not the discretion is abused;

(c) Any loss in connection with the assessment and collection of taxes;

(d) Any loss caused by snow or ice conditions on any highway er ether

a publicly-owned parking lot, except when the condition is affirmatively caused
by the negligent acts of a state employee;

(e) Any loss caused by wild animals in their natural state;

(f) Any loss other than injury to or loss-of property or personal injury or
death;

(2) Any loss caused by the condition of unimproved real property owned by
the state, which means land that the state has not improved, and appurtenances,
fixtures and attachments to land that the state has neither affixed nor improved;

(h) Any loss incurred by a user within the boundaries of the outdoor recrea-
tion system and arising from the construction, operation, or maintenance of the
system, as defined in section 86A.04, or from the clearing of land, removal of
refuse, and creation of trails or paths without artificial surfaces, or from the
construction, operation, or maintenance of a water access site created by the
iron range resources and rehabilitation board, except that the state is liable for
conduct that would entitle a trespasser to damages against a private person.

(i) Any loss of benefits or compensation due under a program of public
assistance or public welfare, except where state compensation for loss is express-
ly required by federal law in order for the state to receive federal grants-in-aid;

(j) Any loss based on the failure of any person to meet the standards needed
for a license, permit, or other authorization issued by the state or its agents;

(k) Any- loss based on the usual care and treatment, or lack of care and
treatment, of any person at a state hospital or state corrections facility where
reasonable use of available appropriations has been made to provide care;

(1) Any loss, damage, or destruction of property of a patient or inmate of a
state institution; ;

(m) Any loss for which recovery is prohibited by section 169.121, subdivi-
sion 9.
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The state will not pay punitive damages.
Sec. 3. [16B.85] RISK MANAGEMENT,
Subdivision 1. ALTERNATIVES TO CONVENTIONAL INSURANCE.

commissioner determines insurance to be unreasonably costly, the commissioner
may implement alternatives to the purchase of conventional insurance. A mech-
anism for implementing possible alternatives to conventional insurance is the
risk management fund created in subdivision 2.

-Subd. 2. RISK MANAGEMENT FUND. A state risk management fund is
created. All state agencies which have had or may have casualty claims against
them with respect to the risks for which the commissioner has implemented
conventional insurance alternatives shall contribute to the fund a portion of the
money appropriated to them. The commissioner shall determine the propor-
tionate share of each agency on the basis of the agency’s casualty claim experi-
ence as compared to other affected agencies. The money in the fund to pay
casualty claims arising from state activities and for administrative costs, includ-
ing costs for the adjustment and defense of the claims, is appropriated to the
commissioner. Interest earned from the investment of money in the fund shall
be credited to the fund and be available to the commissioner for the expendi-
tures authorized in this subdivision. The fund is exempt from the provisions of
section 16A.15, subdivision 1. In the event that proceeds in the fund are
insufficient to pay outstanding claims and associated administrative costs, the
commissioner, in consultation with the commissioner of finance, may assess
state agencies participating in the fund amounts sufficient to pay the costs. The
" commissioner shall determine the proportionate share of the assessment of each

other affected agencies.

Sec. 4. Minnesota Statutes 1984, section 60A.06, is amended by adding a
subdivision to read:

Subd. 3. Unless specifically authorized by section 60A.06, subdivision 1,
clause {4), it is unlawful to combine in one policy coverage permitted by section
60A.06, subdivision 1, clauses {4) and (5){a). This subdivision does not prohibit
the simultaneous sale of these products, but the sale must involve two separate
and distinct policies. This subdivision does not apply to group policies.

Sec. 5. Minnesota Statutes 1985 Supplement, 'sectioﬁ 60A.10, subdivision
1, is amended to read: '

Subdivision 1. DOMESTIC COMPANIES. (1) DEPOSIT AS SECURITY
FOR ALL POLICYHOLDERS REQUIRED. No company in this state, other
than farmers’ mutual, or real estate title insurance companies, shall do business
in this state unless it has on deposit with the commissioner, for the protection of
both its resident and nonresident policyholders, securities to an amount, the
actual market value of which, exclusive of interest, shall never be less than
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$200,000 until July 1, 1986, $300,000 until July 1, 1987, $400,000 until July 1,
1988, and $500,000 on and after July 1, 1988 or one-half the applicable financial
requirement set forth in section 60A.07, whichever is less. The securities shall
be retained under the control of the commissioner as long as any policies of the
depositing company remain in force.

(2) SECURITIES DEFINED. For the purpose of this subdivision, the word
“securities” means bonds or other obligations of, or bonds or other obligations
insured or guaranteed by, the United States, any state of the United States, any
municipality of this state, or any agency or instrumentality of the foregoing.

(3) PROTECTION OF DEPOSIT FROM LEVY, No judgment creditor or
other claimant may levy upon any securities held on deposit with, or for the
account of, the commissioner. Upon the entry of an order by a court of
competent jurisdiction for the rehabilitation, liquidation or conservation of any
depositing company as provided in chapter 60B, that company’s deposit togeth-
er with any accrued income thereon shall be transferred to the commissioner as
rehabilitator, liquidator, or conservator.,

Sec. 6. Minnesota Statutes 1984, section 60A.13, is amended by adding a
subdivision to read:

Subd. 8. ANNUAL REPORTS. Each insurer licensed to write property and
casualty insurance in this state, as a supplement to the annual statement required
by this section, shall submit a report on a form furnished by the commissioner

liquor liability, product liability, medical malpractice, and any other line so
designated by the commissioner on January 1 of each year.

The supplemental reports must include the following data for the previous
year ending on the 31st day of December:

(1) direct premiums written;

(2) direct premiums earned;

(3) net investment income, including net realized capital gains and losses,
using appropriate estimates where necessary:

(4) incurred claims, developed as the sum, and with figures provided for, of
the following:

(a) dollar amount of claims closed with payment, plus

year, minus

Changes or additions are indicated by underline, deletions by steikeout,



Ch. 455 LAWS of MINNESOTA for 1986 844

() reserves for incurred but not reported claims at the end of the previous
year, plus

(5) actual incurred expenses allocated separately to loss adjustment, com-
missions, other acquisition costs, general office expenses, taxes, licenses and fees,
and all other expenses;

(6) net underwriting gain or loss; and

(7) net operation gain or loss, including net investment income.

This report is due by the first of May of each year and the report due May

1987 must cover the last six months of 1986. The commissioner shall annual-

1

=2
ly compile and review all reports submitted by insurers pursuant to this section.
These filings must be published and made available to any interested insured or

citizen.

Sec. 7. Minnesota Statutes 1984, section 60A.25, is amended to read:

60A.25 INSOLVENT COMPANIES; NOHFICATION OF ROLICYHOL-
DERS.

Subdivision 1. NOTIFICATION OF POLICYHOLDERS. Whenever any
foreign or domestic insurance company authorized to transact the business of
insurance in Minnesota is adjudicated insolvent, or whenever its policies are
declared null and void by court order, the commissioner of commerce shall
ascertain the names and last known addresses of all Minnesota policyholders of
said company, and shall notify all Minnesota policyholders within 30 days of
such adjudication or court order. In the case of foreign insurers authorized to
do business in this state, the commissioner of commerce may elect to notify all
of the company’s licensed agents in Minnesota with a directive that the agents
notify all insureds of the company’s insolvency or that its policies have been

declared null and void.

Subd. 2. REMITTANCE OF PREMIUMS, Every agency contract written
by an insurance company writing property and casualty insurance in Minnesota
shall contain or be construed to contain the following provision: “Notwith-
standing any other provision of this contract, the obligation of the agent to remit
written premiums to the company shall be changed upon the commencement of
any administrative or legal proceeding by any state against the carrier regarding
its financial condition. After the commencement of the proceedings, the obliga-
tion of the agent to remit premiums shall be confined to the premiums earned
before the commencement of the proceedings. The agent shall not owe or remit
to the company or to the liquidator or receiver any premiums that are unearned
as of the date of the commencement of the delinquency proceedings, and any

promptly by the agent to the insured or, with the approval of the insured, be
used to purchase new coverage for the insured with a different insurer.
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Sec. 8. [60A.29] NONPROFIT RISK INDEMNIFICATION TRUST ACT.

Subdivision 1. TITLE. This section may be cited as the “nonprofit risk
indemnification trust act.”

Subd, 2. PURPOSE. The purpose of this section is to authorize the estab-

organizations and their officers, directors, g_r_lg agents for financial loss due to the
imposition of legal liability, and to regulate the operation of trust funds estab-
lished under this section.

Subd. 3. APPROVAL OF COMMISSIONER. No trust fund with the
purpose gf 1ndemn1fymg multiple nonprofit beneficiary organizations shall be
established without the prior approval of the commissioner of the department of
commerce. The commissioner shall withhold approval of any trust fund that

fails to comply with the provisions and requirements of this section.

Subd. 4. ELIGIBLE BENEFICIARIES. No organization, corporation, agency,
or program shall be a beneficiary of any trust fund established under this section
unless it is exempt from taxation under section 501(c)(3) of the Internal Reve-
nue Code | of 1954, as amended through December 30, 1985. No trust fund
established under thls section shall agree to mdemmfy the state of Minnesota,
any political subdivision of t};g state, or any hospital licensed pursuant to sec-
tion 144.55. No trust fund established under this section shall indemnify any
beneﬁciarz for loss or damage to property permanently located outside the

ties occurring outside this state except where those operations or activities are
of a nonroutine nature provided however, that this restriction shall not apply

principal office located i 1_13_ this state.

Subd. 5. INELIGIBLE RISKS. No trust fund established under this section
shall indemnify any beneficiary for property loss, liabilities incurred under the
workers’ compensation act, or for benefits provided to emplovees pursuant to
any medical, dental, life, or disability income protection plan.

Subd. 6. BENEFIT SCHEDULES. Every trust fund established under this
section shall establish in its bylaws or plan of operation a schedule of benefits, to
be approved by the commissioner, governing the indemnification of beneficiaries
of the trust. The schedule of benefits shall include all conditions, limitations,
and exclusions relevant to indemnification.

Subd. 7. INDEMNIFICATION AGREEMENTS Every trust fund estab-

indemnification agreement specifying the rights and obligations of the trust fund
and the beneficiary under the agreement. Each form of indemnification agree-

Subd. 8. CONTRIBUTIONS. The trust fund shall establish contributions
required of beneficiaries necessary to fund the operations of the fund. All
contribution schedules shall be filed with and approved by the commissioner
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prior to use. Contributions must be based on sound actuarial principles and be
adequate to fund the operation of the trust fund. Contributions may not be
_ excessive, in relation to the benefits provided, or unfairly discriminatory.

Subd. 9. MULTIPLE TRUST AGREEMENTS PROHIBITED. No trust
fund established under this section shall enter into an agreement with any other
trust fiind whereby the risks assumed by each are pooled or shared.

Subd. 10. BOARD OF TRUSTEES. Every trust fund established under this
section shall be governed by a board of no fewer than five trustees. The initial
trustees need not be appointed or elected by the beneficiaries of the trust fund.
During the second year following the creation of an authorized trust fund, at
least one-fourth of all its trustees in office shall have been elected or appointed
by the beneficiaries. Afier the end of the second year following the creation of an
authorized trust fund, a majority of all trustees in office shall have been elected
or appointed by the beneficiaries. All trustees serving during the first two years
following the creation of an authorized trust fund shall be elected or appointed
for one-year terms. All trustees serving thereafter shall be elected or appointed
for two-year terms, provided that the trustees may be elected or appointed for
one-year terms to the extent necessary in order to create staggered terms. Any
trustee may be removed at any time, with or without cause, by a majority vote
of the beneficiaries. The board of trustees shall meet no fewer than four times

each year.

Subd. 11. TRUSTEES; COMPENSATION. No trustee shall be paid a
salary or receive other compensation for service as a trustee, except that the
bylaws or plan of operation may provide for reimbursement for actual expenses
incurred on behalf of the trust fund and for the payment of a reasonable per
diem amount for attendance at meetings of the board.

fund authorized under this section shall cause to be adopted a set of bylaws or
plan of operation which shall govern the operation of the trust fund. All bylaws
or plans of operation or amendments to them are subject to prior approval by
the commissioner, The commissioner shall adopt rules governing the content
and approval of bylaws or plans of operation. '

Subd. 13. FINANCIAL STATEMENT; REPORT ON OPERATIONS.
Every trust fund authorized under this section shall, by June 1 of every year, file
with the commissioner a financial statement for the previous year’s operations.
The financial statement must include the opinion of a certified public account-
ant that the statement was prepared in conformity with generally accepted ac-
counting principles. Also by June 1 of every year, every trust fund must file
with the commissioner, on forms provided by the department, a report summa-
rizing the trust fund’s operations during the previous year.

Subd. 14. FINANCIAL STANDARDS. Every authorized trust fund shall
have and maintain financial assets sufficient to satisfy all current and future
financial obligations and responsibilities to beneficiaries. The commissioner
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shall adopt rules establishing minimum financial standards for authorized trust
funds.

Subd. 15, CONTRACTS; FEES. Authorized trust funds may enter into
contracts with risk management service providers, actuarial consultants, or other
vendors as are necessary to ensure the effective and efficient operation of the
trust fund. Fees paid to vendors for services provided must not be excessive.

Subd. 16. REINSURANCE. Authorized trust funds may insure or reinsure
their obligations and liabilities with insurance companies authorized to do busi-
ness in Minnesota, pursuant to section 60A.06, or with companies similarly

Subd. 17. INTERBENEFICIARY CAUSE OF ACTION. No beneficiary
shall have any cause of action against any other beneficiary arising solely out of
the insolvency of inability of the trust fund to meet its obligations.

Subd. 18. EXAMINATION. The commissioner may examine authorized

respect to insurance companies, by section 60A.031.

Subd. 19. SECURITY DEPOSIT. As a condition of authorization, every
trust fund shall deposit with the commissioner an acceptable security of a value
equal to not less than $500,000. In the event that a trust fund fails to honor the
obligations assumed by it under trust agreements issued to its beneficiaries, use

executing the trust fund’s obligations to its beneficiaries. The commissioner
shall adopt rules governing the amount of security required and the acceptable
forms of security.

Subd. 20. RULES. The commissioner may adopt rules to enforce and
administer the requirements of this section.

Subd. 21. TRUST FUNDS NOT SUBJECT TO INSURANCE REGULA-
TIONS. Trust funds established under this section shall not be considered insur-

regulation by the commissioner, except as provided for in this section.

Sec. 9. Minnesota Statutes 1984, section 62A.02, subdivision 2, is amended
to read:

Subd. 2. APPROVAL. No such policy shall be issued, nor shall any appli-
cation, rider, or endorsement be used in connection therewith, until the expira-
tion of 39 60 days after it has been so filed unless the commissioner shall sooner
give his written approval thereto.

Sec. 10. Minnesota Statutes 1984, section 62A.02, subdivision 3, is amended
to read:

Subd. 3. DISAPPROVAL. The commissioner shall, within 38 60 days after
the filing of any form, disapprove the form:
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